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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :: : : :
TINSUKIA

Present:   Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                    Tinsukia.

                                      G.R. Case No. 1039/12

                Under Section 381 of the Indian Penal Code

        The State of Assam...........................................Complainant

                                      -Versus-

      (i)  Sri Loknath Hazarika,

      (ii)  Sri Rajib Baruah

   ................................................... .Accused persons.

 Appearance :-

             Sri B. B. Yadav,

             Ld. Addl. Public Prosecutor...........................For the State

            Sri A. Bhattacharyya

  Sri Pawan Agarwal

  Shri Diganta Bora

             Ld. Advocate...............................................For the accused

          Evidence recorded on         : 13.03.15, 31.08.15, 17.02.17, 
    27.03.17, 25.07.17 & 28.11.17

          Date of Argument               : 07.03.18

          Date of Judgment               : 21.3.18.
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      J U D G M E N T

        1.  The prosecution case in brief  is that on 12.10.14

the  complainant  Sri  Trekendrajit  Bailung  filed  an  Ejahar before  the

Officer-In-Charge, Makum police station stating  inter-alia  that during

the  night hours of  12-08-2012, two persons namely Shri  Lok Nath

Hazarika and Shri Rajib Baruah  committed theft of 8 inch x 4 inch x 11

feet  long one piece of iron gutter and five pieces of 8 inch X 4 inch

Joyst from Raju Engineering Works,  situated at Chotahapjan, Makum.

Hence, he filed this case.  

                      2.  On  receiving  the  Ejahar,  the  officer-in-charge  of

Makum P.S registered a case vide Makum P.S case No. 154/12 u/s 381

of IPC. The police investigated the case and filed charge-sheet against

the accused Sri Loknath Hazarika and Sri Rajib Baruah as absconder

accused u/s 381 of IPC. Summons was issued to the accused persons.

On appearance of the accused persons copy was furnished and the

charge  was  framed  u/s  381  IPC.  The  same  was  read  over  and

explained to the accused persons,  to which they pleaded not guilty

and claimed to be tried.

  3. The prosecution examined 4 (Four) PWs including

the  I.O.  After  the  close  of  prosecution  evidence,  statement  of  the

accused was  recorded u/s  313 Cr.P.C.  The accused persons  did  not

adduce defence evidence. Argument was heard on behalf of both the

sides. 

Point for determination:

                     4.    The  following  points  are  considered  for

determination of this case:

1.    Whether the accused persons Sri Loknath Hazarika

and  Sri  Rajib  Baruah,  being  an  employee  of  Raju

Industry at Chotahapjan committed theft of  8 inch x 4

inch x 11 feet  long one piece of iron gutter and five

pieces of 8 inch X 4 inch  Joyst from Raju Engineering

Works,  situated at Chotahapjan, Makum on the night of

12-08-2012  and  thereby  committed  an  offence

punishable u/s 381 of IPC. 
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Discussions, Decisions And Reasons Thereof

               5. The prosecution adduced the following evidences

for establishing their case:   

 6. PW-1 Sri Tikendrajit Bailung is the informant of the

case. He deposed in his evidence that runs security business. On 01-

08-12 he engaged the accused Sri  Loknath Hazarika and one Rajib

Baruah  on  security  duty  in  Raju  Engineering  works  situated  at

Chotohahapjan. On 12-08-12 morning when he went to the said Raju

Engineering works to change over the duty of the present accused and

the co accused, he saw the main gate of the said Engineering works in

closed condition. As per the duty of the accused and the co accused,

they  were  supposed  to  remain  inside  the  factory  for  their  duty.

Thereafter,  he  reported  the  matter  to  the  manager  of  the  said

workshop and at 7-30 A.M he along with the manager broke away the

lock of the main gate of the workshop and entered inside the factory

and found 8 inch x 4 inch x 11 feet one piece of iron gutter outside the

factory  and five  pieces  of  8  inch  X 4  inch  gutters  were  not  found

available in the factory. As the accused persons were not on duty they

suspected them to have stolen the said gutters. Thereafter he lodged

FIR before the O/C, Makum P.S. Ext.1 is the said FIR and Ext.1(1) is his

signature.  Police  visited  the  place  of  occurrence  and  seized  the

available said 8 inch X 4 inch X 11 feet long one piece of iron gutter

from the place of occurrence. Ext.2 is the seizure list and Ext.2(1) is his

signature. 

 7. PW2  Shri  Abshishek  Kishore  deposed  in  his

evidence that two security persons namely Shri Rajib Barua and Shri

Loknath  Hazarika  were  enlisted  in  their  workshop   named  Raju

Engineering  as  security  persons   on  their  application  to  Bombay

Security  Force   for  providing  security  persons.  He  deposed  in  his

evidence in chief that in the morning of 12-08-2012, when his staff

went to the workshop for work, they found the doors of the factory

locked  and  the  security  persons  were  missing  from  their  points.

Thereafter he went to the workshop and he met Shri Debu Dutta, Shri

Babul Dey and the informant and  the door of the factory was broken

along with Debu . Two numbers of  M.S. Jyoist  were missing 
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8. P.W.3 Sri Babul Dey in his evidence has stated that

he had been working as mechanic in M/s Tirupaty Engineering for  last

7/8 years back.  On the day of occurrence, he came to attend his duty

morning hours and Sri Debu Dutta, Supervisor of the said Engineering

reported him that the gate of the said Engineeringwas  broken and

some joys iron articles wer stolen from the said Engineering. He also

saw the gate of the Engineering in broken condition. Thereafter,  he

along with Debu Dutta and some others went in search of the said

articles and found the said articles inside the jungle at some distance

from the said Engineering. They brought the said joyst iron articles to

the  Engineering company and the reported the matter to the owner

the Engineering Raju Kishan.

   9. PW-4 Sri  Ruhini  Sonowal,  is  the investigating

officer, stated in his evidence that on 13.08.2012 he was posted

at Makum PS as SI  of  police.  On that day the O/c  Makum PS

received FIR lodged by Sri Tikendrajit Bailung and registered the

same as Makum PS case No. 154/12 u/s 381 IPC and endorsed

the case to him for investigation. Ext. 1 is the said FIR and Ext.

1(2) is the signature of SI Simanta Bora, the then O/c of Makum

PS with his endorsement which he knew. After over the charge of

investigation,  he  opened  the  case  diary  and  recorded  the

statement of the complainant. Thereafter, he proceeded to the

place of occurrence i.e. Raju Engineering work situated at Choto

Hapjan. After inspecting the place of occurrence, he drew up the

sketch map of the place of occurrence. Ext. 3 is the said sketch

map and Ext. 3(1) is his signature. He recorded the statement of

the witnesses at the place of occurrence. He seized one Joyst

from  the  place  of  occurrence  on  being  produced  by  the

complainant  Tikendrajit  Bailung  in  presence  of  the  witnesses.

Ext.  2  is  the  seizure  list  and  Ext.  2(2)  is  his  signature.  He

examined  the  seizure  witnesses.  After  completion  of

investigation  and  finding  sufficient  materials  u/s  381  IPC,  he

submitted charge sheet against the accused Looknath Hazarika

and Rajib Boruah under the said sections of law by showing them

as absconders.  Ext.4  is  the charge sheet  and Ext.  4(1)  is  his
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signature.

 10. Going through the evidence on record,  it  is  seen

that  PW1 Shri  Tikendrajit  deposed in his  cross examination that  he

stated that at about 9 A.M the manager stated to him regarding the

theft of the iron gutters. But in his evidence in chief he deposed that

he reported the matter of theft to the Manager of the said workshop at

7.30 A.M. Again it is seen from Seizure list Exhibit 2 that iron Jyost that

was seized by police was of 9 ft 3 inch. But in the ejahar , the number

and size  of stolen articles are mentioned as :- 8 inch x 4 inch x 11 feet

one piece of  iron gutter  /Jyost   and five pieces of  8  inch X 4 inch

gutters/Jyost. The  Investigation  Officer  of  the  case  PW4

deposed  in  his  evidence  that  the  goods  as  described  in  the

ejahar by the complainant alleged to be stolen does not tally

with the seized article. The zimma nama is not available in the

case record.  Hence it creates a doubt regarding the materials

alleged to be stolen in the Ejahar and this doubt goes in favour

of the accused persons.

  11.  So  far  as  recovery  of  stolen  articles  is

concerned,  PW4  ,  the  investigating  Officer  deposed  that  the

articles shown to be seized in Ext.2 seizure list was produced by

the complainant Tikendrajit Bailung at the campus of Tirupatty

Engineering.  Further as per  seizure List  Exhibit  2,  the seizure was

made as the same was produced by the complainant Shri Trikendrajit

Bailung and from the campus of Raju Engineering.  But during cross

examination, PW1 the informant deposed that he did not produce or

show the seized articles to the police but he accompanied police at the

time of recovering the same from a tea garden near 200 meters away.

PW2 an PW3 deposed that they went in search of stolen articles and

found the said articles inside the jungle at some distance from said

Engineering. But the same is not mentioned in the Ejahar.  There is a

contradiction regarding place of seizure as mentioned the seizure list

and as reflected from the evidence of prosecution witnesses. 

 12.  Moreover the Ejahar is also silent regarding delay

in lodging Ejahar. The incident took place on 12-08-2012 but the Ejahar

was lodged on 14-08-2012. PW2 Shri Abhishek Kishan, who owns the

Raju Engineering deposed in his evidence that when he reached his
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workshop on the alleged date of incident , the locks of the main gate

was not broken. And he deposed that only two numbers of Jyost were

missing. But in the Ejahar it is mentioned that 8 inch x 4 inch x 11 feet

one  piece  of  iron  gutter  /Jyost  and  five  pieces  of  8  inch  X  4  inch

gutters/Jyost were missing from the factory.  Further the investigating

officer did not collect any documents from the complaint and the

owner of M/s Raju Engineering regarding the employment of the

accused persons in said Firm as security guard.

                     13.   Considering all the above aspects it is found that

prosecution failed to prove the ingredients of the offences punishable

u/s. 381 of IPC against accused Rajib Barua and Shri Loknath Hazarika

beyond  reasonable  doubt.   Accordingly,  the  accused  persons  are

acquitted  from the above  section  of  law on benefit  of  doubt  and I

exonerate the accused person setting them at liberty forthwith. The

bail bonds shall stand cancelled after six months.

           

 14. This case is accordingly disposed of.

          Given under my hand and seal of this Court on the 21st

day of March, 2018

Dictated and corrected by me.

       (Audri Bhattacharyya)                       (Smti Audri Bhattacharyya)
      Chief judicial Magistrate,                            Chief Judicial Magistrate,

   Tinsukia.                                                      Tinsukia. 
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APPENDIX

PROSECUTION WITNESSES:

P.W1- Sri Tikendrajit Bailung.

P.W2- Sri Abhishek Kishore.

P.W3- Sri Babul Dey.

P.W4- Sri Ruhini Sonowal.( I.O.)

PROSECUTION EXHIBITS:

Ext.1- Ejahar,

Ext.2- Seizure list,

Ext.3- Sketch map

Ext.4- Charge-sheet

                                  (Smti Audri Bhattacharyya)
          Chief Judicial Magistrate,

Tinsukia.

           


